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OPINION ANB ORDER

This matter is before the Court on appeal from the Fayette District Court, Case No. 14-C-
04015. Having reviewed the record and the briefs of the parties, having heard the arguments of
counsel at a hearing on August 7, 2014, and the Court being sufficiently advised, this Court
HEREBY AFFIRMS the District Court’s ruling granting Fayette Mall SPE, LLC’s (“Fayette
‘Mall”) petition for forcible detainer against The Speaquess Group, LLC d/b/a Jamba Juice
(“Jamba Juice”). Pursuant to KRS 383.255, the rent deposited with the Circuit Court Clerk shall
be distributed to Fayette Mall.

As set forth in further detail during the hearing, this Court reviewed the district court’s
findings of fact to determine if such were clearly erroneous and its conclusions éf law de novo.
It is undisputed that Jamba Juice failed to pay its rent in January, February, March, April or May
of 2014 in a timely fashion, which constitutes a default under the lease agreement. Specifically,
the lease agreement contains a provision that provides the tenant shall be in default if it fails to
pay monthly rent when and as due three or more times during the course of twelve consecutive
months. The issues before the Court are (1) whether the District Court had sufficient evidence

before it at the May 2014 Forcible Detainer hearing and therefore could utilize the January,



February or March late payments in finding Jamba Juice’s default; (2) whether there was
sufficient evidencé before the District Court during its May 2014 Forcible Detainer hearing to
find that Jamba Juice failed to pay its rent timely three or more times during the course of twelve
consecutive months; and (3) whether Jamba Juice was denied due process during the May 28,
2014 hearing.

At the March 19, 2014 hearing, the District Court adjudicated the issue of whether Jamba
Juice defaulted under a provision of the lease agreement for nonpayment of rent, not whether
Jamba Juice was timely in paying its rent. Jamba Juice argues that Fayette Mall should be
precluded from using at the May 2014 Forcible Detainer hearing the fact that it was untimely in
paying January, February and March’s rent in this action, which proof was elicited at the March
Forcible Detainer hearing (that was dismissed). This Court finds that the District Court may
make use of “facts” from the March Forcible Detainer hearing in its May 2014 Forcible Detainer
hearing. Thus, this Court finds that the District Court did not err when it permitted Fayette Mall
to utilize January, February and March’s late payment of rent when determining whether Jamba
Juice defaulted under the lease agreement and that it had substantial evidence of same before it at
the May 2014 Forcible Detainer hearing.

The District Court heard evidence during the March 19, 2014 hearing that Jamba Juice
had not paid rent on January, February or March. And at the May hearing, Jamba Juice failed to
pay its rent on time in April and May. Thus, this Court concludes that at the May 28, 2014
hearing, the District Court had sufficient evidence to find that the tenant was not timely in paying
rent for the months of J anuafy, February, March April and May.

Finally, this Court does not agree that Jamba Juice was denied due process at the May 28,

2014 hearing. Jamba Juice was afforded its full day in court.




Based on the review of the record and the arguments presented during this appeal, this
Court finds that the District Court had a sufficient factual and legal basis to grant Fayette Mall’s

petition for forcible detainer. fs) JAMES D. ISHMAEL, JR.
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